September 3, 2021

Planning Department
3501 Civic Center Drive, Suite 308
San Rafael, California 94903


As a CCWG representative I am submitting the following comments on the August 18th draft of the proposed Environmental Hazards chapter of the Local Coastal Program:

1. As discussed in the meeting with County staff on Monday the 23d, the various references to sea level rise maps and standards in the draft are inconsistent and should be replaced with a single map standard, and the “Future Sea Level Rise” Maps referenced should be included with the reviewable material and made consistent with the requirement in C-EH-13 for depiction of a flood level associated with three feet of sea level rise.  

- in C-EH-2, it both states that ‘Hazard Areas are delineated on LCP Maps 9 through 15’, but also that ‘The County’s “Future Sea Level Rise Maps”… are considered definitive and shall be used to identify areas subject to sea level rise’.  C-EH-9 and C-EH-13 also reference “Future Sea Level Rise” Maps as those used to determine Future Sea Level Rise Hazard Areas.  So it is clearly these maps, and not one of the LCP Maps 9-15, that should be the sole mapping source used to define sea level rise hazard areas.

However, Map 15 also purports to show sea level rise; and it does not show flooding at a sea rise level of 3’ but at 55”.  If the “Future Sea Level Rise” Maps are considered definitive then the reference to Map 15 should be struck as inconsistent with sections C-EH-9 and C-EH-13 and ambiguous within C-EH-2.  Only LCP Maps 9-14 are in fact referenced in C-EH-2 as depicting various hazard areas.  The first sentence in C-EH-2 should therefore be changed to “Hazard areas are delineated on LCP Maps 9 through 14”.

- C-EH-13 then states that areas not in FEMA zones but ‘within “Future Sea Level Rise Hazard Areas” depicted on “Future Sea Level Rise” Maps… shall meet or exceed the anticipated flood level associated with three feet of sea level rise as depicted on the above referenced maps’.  Therefore, at least one of the “Future Sea Level Rise” Maps must be produced showing flood levels at three feet of sea level rise.  We have not seen this map (or these maps in general); the maps themselves, or at the very least examples specifically including one showing flood levels at 3’ of sea level rise should be provided for review.

- It was also noted by another representative at the CCWG that the California OPC projections may or may not be the most up to date and the best sources to use to generate such definitive “Future Sea Level Rise” maps, and that it is arbitrary and incorrect to specifically tie County’s projections to a specific OPC projection from 2018.  It would be better in C-EH-9(3) therefore to change the section to “adopted by the County of Marin based on best available science” to give planners the ability to use whatever is considered the best and most recent available mapping projection, whether from OPC or other sources.  This would also avoid an inconsistency of C-EH-9(3) with C-EH-13; if the specific OPC Aversion set referenced does not specify a sea level rise of 3’, then there will be no “Future Sea Level Rise” Map depicting a 3’ sea level rise as required by C-EH-13.


2. We continue to maintain that the most reasonable interpretation of “existing structure” as used in Section 30235 of the Coastal Act is a plain-English one – an “existing structure” is simply one that exists at the time of permit application.  While it is clear that the Coastal Commission staff wishes to abuse the word “existing” by making it retroactive to 1977, the County of Marin should not get entangled in that debate, which may only be resolved in court.

However, if County intends to move forward with one of the two “options” presented as a definition, we note that the second is subject to considerable ambiguity, likely unintentional, and should not be used without further editing.  It defines “existing” in terms of the “most recent effective date of the Marin Local Coastal Program”.  We assume County’s intent here was to specify a current date, either August 12, 2021 when “updated portions” became effective, or when the EH chapter is eventually placed into effect.  However, both of these are amendments to the Local Coastal Program, and not the Program itself; it is therefore ambiguous as written whether this definition specifies a date in 2021/2022 when the most recent amendments are in effect, or the date in 1982 when the Local Coastal Program itself went into effect.  

If the second option is preferred then it would be best to be specific about the date itself to avoid this ambiguity.  The wording should be changed to :
“A structure legally constructed prior to the most recent effective date of these amendments to the Marin County Local Coastal Program, currently August 12th, 2021, and not Substantially Improved since then.”

Finally, it was pointed out at our meeting with staff that C-EH-15 redefines “existing structures”; staff acknowledged this was accidental and in conflict with the Definition of “existing structure”.  The reference to a date in C-EH-15 should be struck and simply left as “to protect existing structures”.


3. As was also discussed with staff in meetings, we strongly object to C-EH-15(2) denying permitting to shoreline protective devices for individual residential structures.  This section should be struck. 

First it is arbitrary and capricious; there is no fair or rational basis for Marin County to decide that an individual residence is less worthy of protection than for instance, an individual commercial structure, a private structure like a garage or storage unit that is not itself a residence, or two single residential structures that jointly build a shoreline protective device.  

Second, it runs directly counter to County’s interest and policies in supporting affordable housing in West Marin.  In Stinson Beach, the two most-recently secured multi-family affordable housing units are located at low elevations, one near a beach, the other near the lagoon.  Having spent considerable time and money to purchase these critically needed affordable units, County should not in the next breath write code specifically preventing their preservation in the face of sea level rise.

Third, we understand that a rationale for this section was that other North Central Coast counties have adopted or proposed this in their draft LCPs, including Sonoma and Half Moon Bay.  This is according to the most current public information available simply untrue: 
 - The draft publicly available for Sonoma’s LCP states on pg 166 that “Section 30235 of the California Coastal Act allows seawalls and other shoreline protection structures only to protect existing development or public beaches or to serve coastal-dependent uses, and only in certain situations.”  Its policy C-PS-2j on pg 168 specifically allows for “shoreline protection structures”.   None of its policy provisions exclude individual residential structures.
- Half Moon Bay’s LCP both quotes section 30235 of the Coastal Act permitting shoreline protective devices for existing structures on page 237, and on page 306 specifically calls out as a policy that “Hard shoreline protection is permitted… to protect existing structures”.  Again, no exception is made in Half Moon Bay’s policy for individual residences.  This language was unanimously certified by the California Coastal Commission in 2020.
- we also note that no other implemented plan in our region contains an exclusion for individual residences.  San Francisco’s LCP was certified in 2018 with no such policy, nor does San Mateo’s LCP contain one.  Marin County would presumably be the first to attempt to restrict the rights of its homeowners in this way.

Fourth, this section is plainly contrary to California law and opens the County to court actions it would almost certainly lose.  As we have noted in the past, and as quoted in Sonoma’s LCP above, Section 30235 of the Coastal Act explicitly grants the right to a shoreline protective device to existing structures.  While a qualified right, there is no exclusion made in the Act for existing individual residences; all existing structures have this right under state law.  Marin County cannot unilaterally overturn standing California law by deciding that some existing structures may be stripped of this State-granted right.

For the same reasons, C-EH-22(6) requiring a waiver of future construction of new shoreline protective devices should be struck.  

4. C-EH-22 is clearly written at its outset to govern “new development”, for which deed restrictions are required.  “new” should also be inserted for bullets 6-9 as the section is otherwise ambiguous.  It appears that the general overview at the head of C-EH-22 provides the context that all subsequent deed restrictions in the section apply to new development, and the second section merely adds additional deed restrictions for a subclass of such; but without stating explicitly “For new shoreline, blufftop and bluff face development” it leaves open to debate whether development of existing structures in this subclass also requires such deed restrictions, which could lead to needless delays, appeals or court challenges.  

Furthermore, it would not make sense that 6-9 should selectively apply to all development while 1-5 should only apply to new development.  For instance, restrictions in 1. and 7. are “of a kind” in requiring identification of hazards; it would be arbitrary and nonsensical that for instance, development on an existing home along a shoreline would require the restrictions in 7 but not those in 1.  Furthermore, the restrictions in 6-9 only make sense for newly constructed developments.

Similarly, C-EH-23 Development Conditions should only apply to new shoreline, blufftop and bluff face development.  


Thank you for your hard work to date and for your consideration of these points,


Jeff Loomans
Coastal Communities Working Group Representative

